
Notie: This dccisiqr mny be formally rwisd before it is ptblisM in &e District of Columbia Rcgistcr. Parth6
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Goveranent of tLe Dl$trict of Columbir
Public Employcc Rclrtionr Boerd

In the Matterof:

Univenity of the Disrict of Columbia
Rculty Assoc,iatiodt IEA

Complainant,
PERB CaseNo. ll-U-02

OpinionNo. 1430
v.

University of the
Disfrict of Columbiq

Respondant

DECISION AND ORDER

I. Stetcmcutof the Casc

On October 14, 2010, the University of the Distict of Columbia Faculty
Association/NEA (*UDCFA" or "Union) filed an Unfair labor Practice Cornplaint sgainst tbe
University of the Disrict of Columbia (*UDC" or *Agency). On Novembu 3, 2010, IJDC filed
an Answer to Unfair l"abor Practice Complaint ("AnmrcrJ and Motion for Judgment on the
Pleadings Arxyor Motion to Stike. On November 8, 2010, the Union filed an Opposition to
Motion io Dismiss or Srike. On February 22,2012, the Union fild an Amendd Unfair labor
Practice Complaint (*Amended Complaint). On March 22,2012, the Union filed a Motion to
Disqualify Respondent's Counsel.

On March 22,2012, fomrer Executive Director Ondray Haris is$rd an Executive
Diretor's Adrninisuative Dismissal (*Disnissal"), dismissing tlre Union's C.omplaint, on the
gounds that portions of tle Complaint involvd protectd discusions or evidence under Board
Rule 500.4. On April 2, 2012, the Union filed a Motion for Reconsideration of the Executive
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Director's A&ninistrative Disfitissal. On May l,20l2, UDC filed an Opposition to Motion for
Reaonsideration of E>recutive Director's Adminishative Dismissl.

On May 24, 2A12, foturcr E:recutive Diretor llanis issued an ffer Derying
Rcconsiderarion ofExccutive Dirdor's Administrative Dismissel, findhg tlnt fu Union did not
asscrt that $e Disrissal was rrnreasonable or u$ilrpported by Board precedenr On June 6,2A12,
the Union filed an Apped ftom the Exeutive Dirwtor's Administrative Dismissal to the Board.
&t July ll, 2012, LJDC fild an Opposition to the Appeal Aom thc Exeutive Director's
Administrative Dismissal.

On Augrrst 24,2A12, tlrc Board issued a Decision and fficr, ovqurrning tlrc Exccutive
Dirctor's Administratirc Dimissal, on the basis '1bat the pmtations of Rulc 558 cease orrcG

the prtics have reached a tenhtive agreemcnt." Univercity of tte Disnict of Colurnbiall,ldA v.
University of tle Distria of Columbia, 59 DC. Reg. 12677, Slip Op. No. l3l9 at p. 3, PERB
Case No. t l-U{2 (2012). The Boad fuurd that the *isue of whedrer UDC's actions rise to the
level of a violation of the CMPA is a matter best detemined after the ectablistrnat of a factual
record through an rmfair labor practie heaing" Id at p- 3.

On October 2" 2012, Johnine P. Barm withdrew as crunsel for [JDC. On January 3,
zAl?,uDC fld an Answerto Amended Unfair l"abrPractice Complaint

On Junrary 8, 2013, a hering was held bfor€ Hearing Examirrcr Lois Hochhauser
("Hearing Exaninef). Both Partiq submittcd post-hearing brieft- On June 13, 2013, the
Hearing E:ratniner issued a Rqn* and Rccommendation fReport'), $,hich is before the Board
for disposition. TIE Partie did not file Excepions to tlrc Haring Examiner's Report and
Reommerrdation.

n. Ilc*ittgBxanincr'sRcporttndRccornmcndetion

Thc Hering Elramirer identified the issues as the following:

(l) Did the University comnit an unfrir labor practice u&€n Prqident
Sessoms feild b rwomM to the University's Board of Trustees that it
ratify tu Bridgp Aerwtrcnt?
(2) Did tb Univereity cornmit an unfair labor practicc by surding an email
on Septcnba 24, 2010 to UDC employeeg inchding bargaining unit
members?
(3) If a UI"P uas ommitted by the Uninusity, what rclief sbuld be
odercd?

(Report * 2).

Tk Heedng Examim foud ttre following undisputed frcts:
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complainant is the orclusive uargaining representative of tJX faculty
holding pemarrcnt appointnent, including librarians anil modia
specialists Repondent is the pblic post-secondary institution of the
District of columbia- Tlrc partis have mgotiated six N{aster Agrc,ments.
The most twnt Agreement, i.e., the Sixth b{aster Agreement, was
scheduled CI atpire in 2m8" At the time of this proceeding that
Agr€erner* had not been rcplacd byasr@ueirtsgreement.

Tlre cffore of the pnies to negotiate a &vm& tv{aster Agrwnrant were
lms|rccssful and led to dE filing of a uLP, ao interest arbiration &nsnd
ard a negotiability app€al by Complainant. Julio Castillo, former
Executive Dirwtor of PERB, met with &s partia in 2010 in ords to assist
&em in resolving sorns of the disputs. However, these efforts rrypre not
rursucoessful.

Mark Farlen then UDC's vice President of Human Resources and its
Chief Negotiafior, ad Df. Mohammed El-Kbau*as, then President of
UDCFA ad its ChiefNcgotiatorbegan to mfft infornally inJune 2010 to
negotiate whar was tarnd as a *Bridge Agreerrenl' It was called a
"Bridge Agree,rnanf bscars &e partie considered it to be a -bridge
betqrcen the Shah lvlastcr Agrcetnent ad a succ€x*or agecment" Mr.
Farley was amhorized by then t EE h'csid€nt Alan Sessoms to negotiarc
this Agrement on behalf of tlp Unive,rsity and le so informed Dr. El-
Kbunas.

Boft th. El-Khscias and Mr. Ferley agred fure was adegrce of urgency
in this effort because reither r*antd to'\mit anoths forr years to get 8n
agl€ertrcnt." The mcetings took plrce at a restaurant ard changes urcre
mde dimtly on the Sixft Mast$ Agr€ercnt so that continuing language
ape€ared ia oac color and rcw language in aotlrer color. In August 2010,
after about six metings, ttrey completcd draftiag the Bridge Agreemeng
$ltrictr ttrcn rquired ratification by LJDCFA membership and the Um
Boad of Tnrstees. The parties rcognid fut fte Bridge Agneement
requfucd *complomise" on ttrc frt of both partie After the document
n'as finalize4 it rqufued ratification by &e LTDCFA and tlre Um Board
of Trustees It was presantod for ranification without signature. Ih. El-
Khauas and Mr. Farley anticipted that ats ntification" indivi&Els
uould be assignd by cach party to sigp &e Bddge Agrement. Ttrey alm
agFeod th* additional uork would be required by the prties after
ratification. Accoding ts Dr. El-Khawaq ttrey agrd that:

[O]nce thc agreanent was ratifie4 a committae would bc forme4
and half of &e rcpresentati!'es [rrouldJ be appointed by the
Association; thc other half by tte adminigation. And we [the
PartiesJ &at {re committee rvill gd tog€ther and drafr a report to the
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uiversity pmident as well as the amciation pffiident to scnre for
finalizing de critsis, the gui&lin* ard a merill of undersarding.
(Ir,66).

T DCFA members ratiftd &e Bridge Agrement on or about August 18,
2010.

In April 2010, the Brdget Co{rbol Act [(*twe legislation"]J was
introduced in tb Cormcil of thc Distict of Cohrmbia The Act im@
wage fteezs on most government agqrcies, including uDC. The
lqislation ums *pproved by the Council on May 26, 2010, and signd on
July 2, 2010, subject to congressional review. Tk Act fr,oze with-in grade
salary increases and cust of living adjushents at UDC, statigg in prtirent
prt:

Notwithstalding any othr provision of law, collective bargaining
agrement...settlement, uftether specificalty outlined or
incorporatod by refeene, dl fiscal year2010 salary schedules strall
b unintaind dwing Asal far 2011, and no inerease in salary or
bapfitq inchdiug incr€ses in regctiatd salary, wag€, and benefits
provisions and rcgodarcd salary schdules, *all be providd fisl
year 201I ftom the fiscal year 2010 salrry and bnefits levels.

Both parties r€erescnted that they were unau,ane of the legislation during
negotiations, although th Union asserts that'Mr. Farley knerr or should
have known tlut the Disrict intendd to friecue wage inc,reases and step
irctases for Fiscal Year 2011." Rcspondant denies ttre assertion. It is
undispr*d ftat the issrs of the lcgislation was not nisgd or discussed by
eitherDr. El-Khawas or Mr. Farley during negotiations.

At iB sepcmh 22, 2010 meeting thc uDc Board def€rd voting on the
Bridge Agrwment, citirg the fr@ legislation uffi dwlid the
union's recommcndation th* it could mtify ottu portiom of the Bridge
Agreemenf

On September 24,z0lt, Mr. Fadey sent thc following memorandum to
UDC union ard mn-union employees:

TIE UDC dninigration d Bogrd r*ei,e rmable to rati$ the
tBridge ageesrentl u,ben they met s\9n2t10. Subsqfrent ro the
time rqresenmives of th Unhmsity ald thc NEA ncgoti*d the
Bridge Agrcernent, &e D.C. Cormcil passd a budget act that fo$ids
the University from giving eny Within Orade Increases (step)
dudng FY 20t0 ard fortids ey agraement to provide additional
ompensation or benefin in FY 2011. It would violate this law to
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agrcc to the terms in the Bridge Agreement The Administration
will be pusuing bindhg interest arbitation concerning the
$rwr to the Silrdt h&$er Agrwnent thx o<pired in 2008, and
oths masers that @ing before TPERB]. We are reaching out to
ttle NEA l*rship to try tc fird $ays to expedile thee pnocesses-
We arc hopftl tbat these govemment Mic will now exgite a
resolt*ion of this long starding impasse and enable us to move
forward with a New Collectivc Bargaining Agreement for the futgre.
(E( U-33).

The Coucil cxwrptcd UDC from the frceae in tle 20I l Supplement
Budgct $ryport Actr uthich tk Courcil enacted on January 27,2011 and
ufiich b€arrc law on May 13, 201 l. The effective date of Supplernental
Act was April 8, 201l.

At its June 8, 201t meting, tbe t DC Board vord mr to rati$, the Bridge
ngenenr Mr. Farley notified Ih. El-Klnrras of this decision and
offd to resume negotidioos ardtodistibutc *anailable morcy in ords
to kecp rrcving forwrd toutatd comprelrcnsive hrgaining in &e firturc
and resolve orn diffrocx back to 2m8." UDCFA did not accept this
offer.

(Report at 3-5) (citations omittd).

Before&e H€ringExarnirm, C.nmplaiuntargud that LJN cornmitted two 'nfairlalmr
practices &ring tbc Bridgs Agreemst negotiation and ratification time period (Report at 5).
The Union's first asstion is th* an unfair labor prmtie rryas committed by UDC who
Presidenr Scssoms faild to rrge tb t DC Board to rati$ the Bridge Agrpe,ment, because the
CMPA *requird him to 'endorse tmtative agre,ements to the trustees in regotiations thar are
n$j*t to his contrcl' and he faild to do this' Id. The Union coatandd "tbat since Mr. Farley
was autodzed by tlr- Smms ro ryotiate tbe Bridge Agrewnen! Dr. Swms uw obligated to
recommend ie ratification to tlrc LJrc Board.- Id. The Unionns sccond aryurlrent fut LJDC
committd an unfair labor p'ractice was bsed on a Sryemh 24, 2010, email sq$ by Mr. Farley
to UDC employeeg tl&ich incttdcd Uarginins unit employees. Id. The Hering Examincr
shted: *The Union contends that the email was an inpcrmissible communication by LJDC
dircctly with barypining unit members. T?t€ Union conterds thx sorne of the information in the
ertail wrs inmurate or imnwt, which it ques d$ to the egregioumss of UDC's condlrct."
rd.

Regarding UDC's positioa conceming thc Union's first ULP allegation, the Hering
Exanirerstated:

It [UDC] argr6 ttr* it negotiatd the Bridge Arynem in gmd faith. It
atsrts that both parties uare umwarc of the frese legisletion during the
time they lwe engagd in regciations. UDC mntends thx Preident
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Sessoms's failure to urge ratification to tlrc UDC Board is not a ULp
bocause othen urgd the UDC Board to reject ttre Bridge Agreernent.
Uffi contends that althoqgh th. Sessms initially agleed wi& the tcrms,
he latcr chansd his mind ad that he had the right to Etrptess his opinion
to the B@rd of rrustes.[...][Tlhe Bridge Agrement was subjecr to
ratification by the Boatd of Tnrstee, and the decision of the UDC Boad
was not determined by ldr. Farley as tlre Chief Negotiator or by Dr.
Scssoms as the uDC Plesidsrit Repondent maintains ttat in April20ll,
after thc Univcrsity had been acem@ ftom the wage fteze, th€ LJDC
Boatd's Btdgetand Finane Commiitee considerd Odnridge agror*t
and'rejeetd it for subsbnthrc leasons." At ttp Jure 20ll UnC goard
mecting, the Budget ad Fiaattce Committee reported its view to &e UDC
Board wlrich afrer discrssion votsd not to ratify ir

(Reprt d 5{}. UDC's position on the Union's seond ULP allegation is Sat *Mr. Farley's
enail was *nt to bth Uargaining unit meurbers ard norrunion enrployes and did not s.ek to
undermine thc Union's s0atw as tle excluive hrgaining agent" (Report x 6).

Wi& rtspt to the Union's allegation that LJDC committed a ULP u&en Mr. Farley
acted in bad faith becaus he rrras aware of or should have ben auaard of fu ficeze legislation
duing negotiations, dre Hearing Examiner fortrd *[t]herc is no evidene, eitlrer dircet or
circumstantial thx would $upFort a cwhrsion that Mr. Farley was awarc of &e freeze
legisldion duing negotiatiom or that he acted in bad faith tluoughout tlre negotiations." (Report
at 9)- The Haring Examiner frrther ststed: *[Tltk gravamen of this charge is *at-Or.
Smoms, u/ho had authorized Mr. Farley to negotiate on behalf of UDC in tk regotiations,
uns obligced to recommend ratifietion of the Bridge Agrcenrent to the Boed and Sat his
failure to do so constin*ed an unfair labr pactice." td. Tlre Hering Exarrirer fourd:

tllhat Dr. Sessoms autlprid Mr. Farley to negotiate on UDC's be.half;
thet Mr. Frley met with Dr. Sssoms prior to fts sfft of regotiations and
did not prod otr ary matter in u,hich Dr. Sesoms raised an objection;
and tbat Mr. Farley revieud the final docrment with Dr. Sessoms and
cormscl, and tlut alttnugh qorreerur werc raisd by Dr. scssoms and
counscl, all agr€cd it qrould be better for UDC to r*i& the Bridge
Agreement tlun o proceed with biding arbirrarion.

ld. Ia detennining wtrstkr Dr. Sessoms unrs rquired to recomm€nd ratificcion to the LJm
Board, or in ttrc alarnative, uas plohibited Aom expressing his oncenrs or sven his
dissatis&ction with fu Agwnant to the t DC Board, the Haring Examim applied Teamsters
Iacal Unians No. 639 @rd 730 afu l*enwisrul kotlerM of Tea nsters, Chaufiews,
Wwelnusemen atd l{elprs of Awric4 AFL-CO v. .O[srrrcr of Columbia Pubtfc futlools, 43
D.C. Reg. 6633, Slip Op. No. 4&), PERB Case No- 93-U-29 (1994). The Hearing Examiner
distinguishd th rynt ese ftom DCPS, as the prtie in DCffS bd reacH agrecment and
ntere bourd by arbitration aqmrds- {Report at l0). Ttn Haning Braminer found tulo grormds on
q&ich DCPS was distinguishable. Id. First, tlu Hearing Examiner statd: *lllhere could be no
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binding agrement until the Bridge Agreement was ratified by bottr parties.' Tlrc secod grorrd
uu that the und€rlying allegaion of thc ULP *as ftat Um failed to procccd to the mxt stGp itr
negotiatiorx. Id. The Hering Examincr found that, notr*ithstanding tlrc Union's allegatim ttut
LJDC uns to foruard the matter to &c City Council for approval, "IJm did take &e rquired
n€xt step by formading the Bridge Agreement to the LjDC Board for review and ratificatioao
Id.

Tlrc Hcaring Examiner reviewed the recor4 *considered the lrger sntext as well as
circumstantial evidence,o ald found the follou,ing:

The only evidencc pracntcd on tris issre [of Dr. Sesmms's
rmmmerdatiors to the UDC Board| rras Mr. Farley's tetimony that at
the UDC Board's committe meeting which lrc attended with Dr. Sessoms,
tE h€rd Dr. Scssoms state that the Bridge Agreement'lrmsn't mough to
move us along" The Hearing Examine.r firds that Dr. Sessoms did make
tbat satcmcnt. However she [the Hearing Examiner] doe not conclude
that this stat€m€nt sErding alore or s0alements similar to it, if made, is
eviderce [ofl bd faith on &e part of UDC snd consfitutcs a ULp.
Amrding to Dr. El-Khann$, tln parties agreed that after rxification of
&e Agreemcnt, cornnittm would be appointd to finalize criteriq
estsbtish guidelines and &aft a nmorandum of ndcrstanding. Thus, the
partics rccognized that therc was still considerable work that M to be
accomplished after ratificatiorr, ad Dr. Sessoms's staterneNrt that the
Bddge Agroement did not move tb pcties far enough along may be
reason*ty interpreted to mean &* it did not completely resolve imporant
is*es. Tlrc statwrnt, by igelfl canmt be ensided untrue. Therc is no
rcquircment that an idivi&nl, even a qotialor, cannot exptws sincerc
con€ms or reservatiom about terms of a negotiated agmenq
particularly one in $thich oertain mafiers will not k adM until affer
rarification and one which the pties qree rcquired serious compremise.
Tlre evidence does support ee fidfu€ drat bttr Mr. Farley ad Ih.
Sessoms atterdd thc LJDC Board's Brdg* and Finane Committee
rnceting in April 2011, th*t at this rreting Dr. Scssons ma& the
oomment quoted above, rhat at this rrcting at lcast thrc other individuals
exprressed rcservations about the Bridge Agreeinent, expressing concerns
about in lack of accormubility fmtrrraq about fu enaluation proms and
strd€nt (xrtcorrF provisions, d abslt the ability of UX to meet the
fimrpial emmitnreng drrc to its &+l€ted r€sounc6. Therc is no eviderre
in the reord, eitk dir€ct or circunrsgntial, regarding sfatemenb mde by
Dr. Sssoms, othq than the onc statqnert in the record. Thcre was no
evid€ne that the con€rns raisd at &e commi$e meetiag tbe
rccommdation of ttle commisee to tre UDC Boad to rcject the
qgleement, and/or tt* UDC kard's &ision not to ntify thc agrwlent
uliss kd or even influencd by Dr. Se$oms.
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(R€port at l0). Frrther, the Hearing Examiner fourd that "tlrc [UDC] Boerd def€r6d
consideration of the Bridge Agrecment on dvice of corwl bad on the frwe legislation'
Id. The Hearing Examins state4 fih€re is no evifuice that b [UDC's coun*l] gave his
dvice if (sic) hd faith or Srat the [Jm Board acc€etcd t]e dvice in bad Ai&"" (Report ar 10.
I l).

Tk Hcarir€ Examiner rcj*ted tlre Unioa's assertion tht tk UDC Boad could have
mnsiderd parts of the Agrcem€nt not affected by the fre@e legislation (Repon at l1). The
Haning Examinerformd that *th€re wat no evidwe prmnted thattb€ UDC Board was roquired
to proccod in the manner or tbt its failure to do so consiared bd fri&." Id. The Hcaring
E:<aminer fund that the Union did not mcg its burfui of pmof that Rcpordent committed a
UI^P. Id.

Th second ULP consd thc cmail seiil by Mr. Far{ey to UDC ennployecs. (Rcport at
12). Ttp Hwing Examiner found that Mr. Farley's *intention h scnditrg th€ firail was to affire
to LJDC mployees th* dcspite &e cunent pnoblem$, the University unand to move forqnrd
uro* with Complaimnt on resolving thcsc issu6.n trd. Furdrcr, tln tl€ning Examircr statcd:*The shtement itself apprs to be a straigfuforund ard ooncili*tory atertrpt to notify
cmployccs, particularly Urgsinfu€ tmit mmben of the $tahrs of nryotiations: I& The Headag
Examiner concluded: *Evst i{ as the Union as$€rts, Mr. Farley rmrs not entircly rccurate in his
interpletarion of the fteere lcgislatioa €rnlrs alone do not constitute bqd faitr." (Report at ll).
The Heuing Examirrer applid th Boatd's holding n AFSCME Cu*lr;il 20 v. Distriet of
Colwtbia, et a1.,36 D.C. Reg. a27, Slip Op No. 200, PERB Cas No. 8t-U-32 t1988), and formd
tht Mr. Farley's €mail was'hothing morc than the employer communimting to its ernployoe
on the ststrr of negotiationg $hich does not, sanding along constinrte a violation of the D.C.
Cod€." (R€port d I l-t2). Tk Hearing Examirer found eat ftc Union did not meet is burden
of p'roofth* uK commined a ULP in violation (Rqonat t2).

Basod on tbe rcod the Hearing E camfum muchdd thtr. UDC did mt commit any
IJLP. ld. Tlrc Headng Bcamirs racornn# tb.t the Complaint be discrissed wi& prejrdie.
Id.

IIL Dkussion

No Excgions rr,se filed by the Parties. *llfheth orccpions have ban fild or mt" tlle
Board will adopt ttrc hearing aramirnr's reornmdation if it fual rryon firtt rcview of th
record, tbat the tleadng enaminer's 'ml)tsiq reasoning aod mlusions' are 'rational ad
lrnuasive.'o Conncil af &,lnol fficers, I*caI 4, Atturicarlt Federation of Sct:aaol

A&ninistrctars v. D.C. Public Sclwols, 59 D.C. Reg. 6138, Slip Op. No. 1016 at p. 4 PERB
Case No. 09-U-08 (2010) (qmting D.C. Nwses Assxiuion ed D.C. kptnoent of Etnett
brices,32 D.C. R€9. 3355, Slip Op. No. I 12- PERB Case No. 8+U-08 (198t).

Th€ Board d*ermines u/hcthcr thc Hcadng Ernnkrcds Rryort and Recommendation is
'bmnable" mpportd by ttc rmnd, and consistent with Board preedent' Atneriean
Federaion of Gowrwvnt Fmp*o1rces, LeaI 1403 v. Dtstrict af Colwtbia Aflfue of tlp Altamey
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General,sg D.C. Reg. 351I, Slip op. No. 873, PERB Case No 05-U-32 enn 05-UC{l (2012).
The Boad will affirm a kring e:ramircr's findings if tlry arc reasonable ad srpported by the
rwrd. &e Arnerieqt Federatioa of Gavenme* Em$ay*x, Lr;,aI 872 v. D.C. Waer and
fuier A*lnrity, Slip Op. No. ?02, PERB Casc No. 0&U-12 (2003).

Pursnnnt to Board Rule 520.1l, *ftlhe party assrting a violation of th CMPA' shll have
tb burden of proving tk of fu aomplaint by a prryndcrane of th evidme.' The
Boed has bld tM 'issrc of frct colruning the probative valrr of evidene and crcdibility
rcslutions are rwnd to fu Headng E:tudrrcr." Courcil o/ ScJrool Aficerc, L*aI 4,
Anerican Federation of &lwl A&dnistatars v. District af Cofutnbia htblic Shtroolr, 59 DC
Reg. 6138, slip Qp. No. 1016 at p. 6 PERB case No. 09-u-08; Traq Hdton v. Fop/DN
Labor Conndttee,4? D.C. Reg" 769, SIip Op. No.45t fi p. 4, PERB Case No. 95-U{2 (1995).

Ll light of these st'4dards, the Bmrd reviews ttn Hcaring Elramirrer's firdings ard
mnclusiorsbelow.

A lhty to brgnin in good faith

corplainmt a[eged that uDc violatd D.c. co& $ t{17.04(aXl) and (5) by
ttmesining in hd ftith by failing to di*lose the fr@ legisl*ion until afu tlr [Complainant]
Association hd rdifid tbe Bridge Agreerretrt and signifi€utly afu the University [of the
District of Columbial M reac.M a tentative egrwmcnt* by *bargaining in bnd faitr by tlre
President [Dr. Scssoml ad ChiefNcgotia*or's [Mr. Farlcy's] failtre b en&rse the agreementro
the Trustq- and by "bargaining in bad &ith by refrsing to implemcnt tbe portions of the
tenbtire agr€eat not prchibitd ry ths rrage frwc lqgisl*ion despite thc Tnrstee' failure to
reject the teffitine agr€enrent" (Arded Complaint at G7).

Tb Hcaring Examirc-r fotd ttut UDC did rnt mmmit tbe above UI.P$ b*ause there
vas a lack of widmce of bad faift ard &st UDC hd aken rmsonable sep towards Uargaining
the Bddge Agreemen| considering fu impct of tlc Awe bgislation (Report at 9-10). Ttre
Hearing E rmins dclinod to ary th Union's argument thet Urc ltrw or should have
known about the Arc lryislxion and" thefore, bargaind in bd faith. (Repo* at l0). The
Headng Examins suted: *Complairnr$ ums requird b establi$ by a pnqorderance of dircct
or circumstantial cvidcnce fut R€spond€nt acd in bqd faie, or that ie actions were motivad
by anti-Union amimus and/or to urdermine tk Union's rclationship wi0l its memben." (Report
at 9).

The Hearing Exemiffi 8s$tsd witbut any ciadon to PERB @nt a requirernenr of
hd fai& for a finding of an urfair labor practice. In fact PERB k rutcd tb oa slrowing of bad
faith is not tquired in order to esabli$ an unftir labor practice. A conclusion that a Frty failed
to bargnin in good faith does mt quate to a conclusion that the party actd in b6d fait[-
A*ericqt Federaion af $ate, Coto*y d Municipl hf,o7res, Dis*ict Coutrcil 20 v. District
of Columbia Gavernnent, Slip Op. No. 1387 at F5, PERB Case No. 08-U-35 (2013). Despire
ttp dcfenance ttte Bffird provides the Hedng Exarnirs as a frct-finder, the Hearing Exmim's
analysis and conclusions must be made in mrd*rce wi$ Board prccedent. See hnericst
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Fe&raionafGowrnmea Emplayees, I^6al I4A3v. Dfslricf ofColw*biaAficeoftleitt*ney
Gewral,sg D.C. Reg. 3511, Slip Op. No. 873, PERB Case No. 05-U-32 and 05-UC-01 (2012).
The Board rclrts tb Heeing &camina's analys,iq as thc Board's pr&d€nt clearly
demmsates rlnt a *sho$ing of bad fti& is rnt rquired" u*ren determining rry&#r an unftir
labr practice has ecncd &e Alrrlrlrtcar, Fedemtion af &ate, Cowty sd MzMciWl
fuplojees, District Corrcil 20, Slip Op. No. 1387.

Dqite this misstatsnsit of the laq the Bod fids that tln Hearing Examiner's frctual
findings arc dquately stryorted by thc recard.

In k ambtsi$ tbe Hcaring E ramins rclied upon lecarers l"eal Unions Na 639 ud
730 alw Intersuliotwl batturrd of Teotwters, Clwt$e*s, Voehousenun atd Helpers o{
America, AFL-Crcv. District ofCohtrnbia Public *haols,43 D.C. Reg.6633, Stipop. No.4fi),
PERB Case l.Io. 93-U-29 (I99+) in which tb Board held:

While th dt*y to bargain in gmd fai& inpos no duty to uch
agr€m€r$, it irclufu thc obligntion to take reasonable efforts to insure
th effectivencs of agreemens rctually mched.[..-] In the pnrblic scctor,
utkre the effstivenss of a negotiated or a$mrdd compensation
pnlewrt depends on ic asccpttnce by the legislative antrority, we have
no douh tbat nranagwlt's obligation inchdes metisulous dlrcrence to
tlrc st*utory prdures for sewing that acqtance o& as pnovided by the
CMPA [...] for rcjetion by th C-ouneil ard a r*rrrr to the parties for
ruegotiation with specific rtrlnss for the rejection

Slip Op. Na 4{X} at p.l-2. In dition, the B@rd has statd, *In interpreting the 'good faith'
stadad in &c counr of colletive bargaining fu National Iabor Relations Board ('NLRB")
examines fu totaliry of a party's condwt &ring hrgaining; bo& at and ar*ay *oilr thc tablq to
detstmine if fu negotiations hrre kr trd to ftstate or avoid mrrual sgr€emefit Any single
&ctor, sading along *ill gcnerally not demons,trate M Aitb-" American Federaion af
Goverment &tflo7ees u D.C. fupwtntet* af Di bility$mrybes, 59 D.C. Reg. 107?1, Slip Op.
No. l2&4, PERB CasNo.09-U-56 (2012) (eitatio*omitt€d). ThsBoad has finthsrheld:

To esfiabtistt surfe baxgtining, no otn facfior is determinative. RSer,
th€ toaliry of a party's retions during collctirn trgining must be
uramind b dctermire redrcr or not a pstyrs oon&rct establishm a
purpos or inlent to ftr*ate or aysid mching an agrcement &e Jay Silk
trfrlls, Irt. v- ^lVtrn,B, t85 F.2d ?32 (D.C. Cir. 1950). Any single f*tor,
shndiry alme, usually will rnt honscrarc H &ilh. Also, th fu that
extensive rryotiations fail to Fdrre a contrast dm rmt justify an
inference tbat &e ernployer is agaged in M faith bffgainfurg. NRIE v.

Fi*gsaW *flb Corp., 133 NLRB 877, enforce4 313 F.2d 260 (2d Cir.
t963), cert tui€d,375 US 834 (1963).
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Anvriean Fe&ration of Government FnrplaSrces, Iseal274I v. DC. hrytnent af Recreatton
ard ?ar:h, Slip Op. No. 588 at p 2, PERB Case No. 98-U-16 (l$99).

In tb prcffit mse, the H€dng Exanriner did nor find my purpose or intent to fruserate
or avoid twhing a$ sgteement- (Repon at FlO). The Haring E:ramimr fould that Mr. Farley
wa$ tma$tale of the fue legislxion pfldin& while negotiatingtb Bridge Agreem€nl (R€rport
at l0). Dcsptte I)r. Sessoms's actionq and thc Bridge Agrwnent's nondonemat by th.
Seomq the non-ratification by the UDC Board rrre found to bc &re to several otlrr frr,ton,
includhg the effect of ths fi€czc legislation on tlre Bridge Ageemant and the UDC Board's
counsl's advie. (Repot at l0-l l). LIDC appers to have alcen rcasmble st€ps to$rards
te**ing a$€e$renf but for th fi€ele legislation that impactd the Parties negotiations. Sbe
Tearnsters hcol Uniotts Na 639 and 730, Slrp Op. No. 4fr1. Thcrefor€, the Bffid finds that the
Complainant did mt rwt its burdm of prroof thx UX committed a ULP.

B. Communication to employees

compleirwrt alleged that LtDc violatd D.c. code $ l{t?.0ataXl) and (s) by*hrglinirg ia bad faith by dealiag dirwdy wie bargaining unit membcrs ererning tbe impact
of th frcsc legislation" (Amended Cornplaint at ?). TIre Hwfulg bcarriner monously
rcquircd thc Complainant to prove by a prrynderance of the evi&nce tbat Rspondmt acted
wie bd faith As $tat€d abovg ttt€re is no bad faith rquircrent for finding an rrnfnir labor
prastict has hctt cornmitted. American Federdian af State, Cawty md t&lllicipl Enployees,
Distriet Cat**il 20 a Distria of Cabtta#ria Golrlrwrn6 Slip Op. No. 138?, PERB Casc No. 0&
U-36 (2013). The Bosd fitds &at tlc Hering Examineros facant finding of tlis allcgation is
sryported by &e recond, bt* rejets the Hearing Examimr's M faith analysis &e id"

ln AFSCUA Cowil 20 v. Dtstriet of Colunbiq et a1.,36 D.C. R€. 42?, Slip Op. No.
200, PERB Cm No. 88-U-32 (1988I the Bord held ttrat cornmrmietion fum an agcncy to is
employecs regading its mllcctive bqgaining rcition was not a ULP bmarsg in {E
commrmication the employer'treither dealt directly with ernploym, diryragd the Union to its
mcmber$ uAermincA it, nor coercd or indered wiA emptoyw in imir rignt to bargnining
collctivtly." .e cl.ro Fratqmt &der of Police/i4etraplitm Police hrtrnt v. D.C.
Mctrcpalitut Police Derytmeat,48 D.C. Reg. 853O Slip Op. No. 6f9, PERB Case No. W:aJ-27
eml) (*In as wlrert tlrc Board lus ootsidercd the issw of direct dcaling, it hro ruld that
me'rc mrnmrmication *ith mernbenship is not violative of tre Comprelrensive M€rit Per$nnel
Act (CMPA).') The Hwing Examim's facfirat firdfur& concerning Mr. Farley's email nlras*[tJhe shbment itself appws to be a stnaightroruarrd and conciliatory senpt to nodry
employces, partieilarly bargsining unit rnernben of th shhls of negotiations." (Rcport at lt).
The kd finds bad on the f*tual linding of th Hearing Braniner tbst Mr. Fdey's email
was menE ornmunication wirh tbc manbuship *e Fraterwl Or&r of PoltcelLlenoptitan
Police hptne*, Slip Op. l,to. 649. Bad on th Board'g prdent on the matter, tk Board
finds &at the Cwplaimnt has not r&et its bud€n of proof drst tl€ Respordent cornmitted a
ULP. /d
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fY. Conclusion

The Board has rcviewed the rccond, and has determined that drc Heuing f,1amiq€tr's
findings of fast are wpprted by the record. Thc Board in its analysis of tk face ard its
relenant casc larr' finds that Complainant has not rnet its buden of proof &at Respondent
committed unfair labor practices. Thercfore, tlre had dismisses ttre Complaint with prejrdice.

ORDER

IT IS IIEREBY ORI}ER3D THAT:

l. The Complaint is dismissed wi& pejudice.
2. Pursunt to Board Rule 559.1, this Decision and Orrder is final upon issuance.

BY ORI}ER OF TIIE PT'BLIC ET}TPLOYEES NEI,ATIONS BOARI}

Washingtotr, D.C.

September 26,2013
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